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§230.602

Affiliate. An affiliate of an issuer is a
person controlling, controlled by or
under common control with such
issuer. An individual who controls an
issuer is also an affiliate of such issuer.

Notification. The term notification
means the notification required by
§230.604.

Offering circular. The term offering
circular means the offering circular re-
quired by §230.605.

State. A State is any State, Territory
or insular possession of the United
States, or the District of Columbia.

Underwriter. The term underwriter
shall have the meaning given in section
2(11) of the Act.

§230.602 Securities exempted.

(a) Except as hereinafter provided in
this rule, securities issued by any
small business investment company
which is registered under the Invest-
ment Company Act of 1940, or any
closed-end investment company that
has elected to be regulated as a busi-
ness development company under the
Investment Company Act of 1940 or has
notified the Commission that it in-
tends to elect to be regulated as a busi-
ness development company pursuant to
section 54 of the Investment Company
Act of 1940, will be exempt from reg-
istration under the Securities Act of
1933, subject to the terms and condi-
tions of §§230.601 to 230.610a. As used in
this paragraph, the term small business
investment company means any com-
pany which is licensed as a small busi-
ness investment company under the
Small Business Investment Act of 1958
or which has received the preliminary
approval of the Small Business Admin-
istration and has been notified by the
Administration that it may submit a
license application. As used in this
paragraph, the term business develop-
ment company means any closed-end in-
vestment company which meets the
definitional requirements of section
2(a)(48) (A) and (B) of the Investment
Company Act of 1940 (15 U.S.C. 80a—
2(a)(48)).

(b) No exemption under §§230.601 to
230.610a shall be available for the secu-
rities of any issuer if such issuer or any
of its affiliates:

(1) Has filed a registration statement
which is the subject of any proceeding
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or examination under section 8 of the
Act, or is the subject of any refusal
order or stop order entered thereunder
within five years prior to the filing of
the notification;

(2) Is subject to pending proceedings
under §230.610 or any similar rule
adopted under section 3(b) of the Act,
or to an order entered thereunder with-
in five years prior to the filing of such
notification;

(3) Has been convicted within five
years prior to the filing of such notifi-
cation of any crime or offense involv-
ing the purchase or sale of securities;

(4) Is subject to any order, judgment
or decree of any court of competent ju-
risdiction, entered within five years
prior to the filing of such notification,
temporarily or permanently restrain-
ing or enjoining such person from en-
gaging in or continuing any conduct or
practice in connection with the pur-
chase or sale of securities;

(5) Is subject to pending proceedings
under section 8(e) of the Investment
Company Act of 1940 or to any suspen-
sion or revocation order issued there-
under;

(6) Is subject to an injunction issued
pursuant to section 35(d) of the Invest-
ment Company Act of 1940; or

(7) Is subject to a U.S. Post Office
fraud order.

(c) No exemption under §§230.601 to
230.610a shall be available for the secu-
rities of any issuer, if any of its direc-
tors, officers or principal security hold-
ers, any investment adviser or any un-
derwriter of the securities to be of-
fered, or any partner, director or offi-
cer of any such investment advisor or
underwriter:

(1) Has been convicted within ten
years prior to the filing of the notifica-
tion of any crime or offense involving
the purchase or sale of any security or
arising out of such person’s conduct as
an underwriter, broker, dealer or in-
vestment adviser;

(2) Is temporarily or permanently re-
strained or enjoined by any court from
engaging in or continuing any conduct
or practice in connection with the pur-
chase or sale of any security or arising
out of such person’s conduct as an un-
derwriter, broker, dealer or investment
adviser;
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(3) Is subject to an order of the Com-
mission entered pursuant to section
15(b) or 15A(1) of the Securities Ex-
change Act of 1934; has been found by
the Commission to be a cause of any
such order which is still in effect; or is
subject to an order of the Commission
entered pursuant to section 203 (d) or
(e) of the Investment Advisers Act of
1940;

(4) Is suspended or has been expelled
from membership in a national securi-
ties dealers association or a national
securities exchange for conduct incon-
sistent with just and equitable prin-
ciples of trade; or

(5) Is subject to a U.S. Post Office
fraud order.

(d) No exemption under §§230.601 to
230.610a shall be available for the secu-
rities of any issuer if any underwriter
of such securities, or any director, offi-
cer or partner of any such underwriter
was, or was named as, an underwriter
of any securities:

(1) Covered by any registration state-
ment which is the subject of any pro-
ceeding or examination under section 8
of the Act, or is the subject of any re-
fusal order or stop order entered there-
under within five years prior to the fil-
ing of the notification; or

(2) Covered by any filing which is
subject to pending proceedings under
§230.610 or any similar rule adopted
under section 3(b) of the Act, or to an
order entered thereunder within five
years prior to the filing of such notifi-
cation.

(e) Paragraph (b), (¢) or (d) of this
section shall not apply to the securi-
ties of any issuer if the Commission de-
termines, upon a showing of good
cause, that it is not necessary under
the circumstances that the exemption
be denied. Any such determination by
the Commission shall be without preju-
dice to any other action by the Com-
mission in any other proceeding or
matter with respect to the issuer or
any other person.

(Secs. 3(b) and 3(c) Securities Act of 1933 (156

U.S.C. T7c (b) and (c)); sec. 38, Investment
Company Act of 1940 (15 U.S.C. 80a-37))

[23 FR 10484, Dec. 30, 1958, as amended at 49
FR 35344, Sept. 7, 1984]

§230.603

§230.603 Amount of securities exempt-
ed.

(a) The aggregate offering price of all
of the following securities of the issuer
shall not exceed $5,000,000:

(1) All securities presently being of-
fered under §§230.601 to 230.610a, or
specified in the notification as pro-
posed to be so offered;

(2) All securities previously sold pur-
suant to an offering under §§230.601 to
230.610a, commenced within one year
prior to the commencement of the pro-
posed offering; and

(3) All securities sold in violation of
section 5(a) of the Act within one year
prior to the commencement of the pro-
posed offering.

Notwithstanding the foregoing, the ag-
gregate offering price of all securities
so offered or sold on behalf of any one
person other than the issuer shall not
exceed $100,000, except that this limita-
tion shall not apply if the securities
are to be offered on behalf of the estate
of a deceased person within two years
after the death of such person.

(b) The aggregate offering price of se-
curities, which have a determinable
market value shall be computed upon
the basis of such market value as de-
termined from transactions or
quotations on a specified date within 15
days prior to the date of filing the noti-
fication, or the offering price to the
public, whichever is higher: Provided,
That the aggregate gross proceeds ac-
tually received from the public shall
not exceed the maximum aggregate of-
fering price permitted in the particular
case by paragraph (a) of this section.

(c) In computing the amount of secu-
rities which may be offered under
§§230.601 to 230.610a, there need not be
included unsold securities the offering
of which has been withdrawn with the
consent of the Commission by amend-
ing the pertinent notification to reduce
the amount stated therein as proposed
to be offered.

(156 U.S.C. T7c; secs. 3(b) and 3(c), Securities
Act of 1933 (15 U.S.C. T7c (b) and (c)); sec. 38,
Investment Company Act of 1940 (15 U.S.C.
80a-37))

[23 FR 10484, Dec. 30, 1958, as amended at 36
FR 7050, Apr. 14, 1971; 49 FR 35344, Sept. 7,
1984]
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